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P. 0. Box 187000
’ -7 |
Saq.J:amen‘to CA 95818-7000 JUN 2 0 2000

Department of Real Estate : ” IL E @

Te;l.ephone: (916) 227-0789 DE_PART

BEFORE THE DEPARTMENT OF REAL ESTATE

- STATE OF CALIFORNIA

* k K

In the Matter of the Accusation of No. H-2550 SD

PENNY REALTY, INC., OAH NO. L-2000030076
GREGCRY SHAWN FLAHERTY,

T T GREE T
Respondents.

L N

It is hereby stipulated by and between PENNY REALTY,
e e——————

INC. dba ReMax Coastal Properties (hereinafter "Respondent

PENNY") and GREGORY SHAWN FLAHERTY .(hereinafter "Respondent

FLAHERTY") and their attorneys of record Steven F. Spierer and
Charles I. Karlin, and Complainant, acting by and through ngid
A. Peters, Counsel for the Department of Real Es;ate, as follows
for purpese of settling and disposing of the Accusation'filea
February 17, 2000 in this matter:

1. All issues which were to be cbﬁtested and all
evidence which was to be presented by Complainant and
Respondents at a formal hearing on the Accusation, which hearing
was to be held in accordance with the provigsions of the
Administrative Procedure Act (APA) (Government Code Section

H-2550 SD ' PENNY REALTY, INC.,
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11500 et seq.), shali instead and in place thereof be submitted
solely on the basis of the provisions of-this Stipulation and
Agreement. |

2. Respondents have received, read and understand
the Statement to Respondents; the Discovery Provisions of the
APA, and the Accusation filed by the Department of Real Eétate
in this proceeding. |

3. On February 28, 2000, Respondents filed their.
Notices of Defense pursuant to Section 11505 of the Gofernment
Coae for the purpose of requesting a hearing on the allegations
in the Aécusation. Respondents hereby freely and voluntarily
withdraw their Notices of Defense. Respondents acknowledge that
by withdrawing said Notices of Defense they will thereby waive:
their right to require the Commissioner to prove the allegations
in the Accusation at a contested hearing held in accordance with
the provisions of the APA and that they will waive other rights
afforded to them in connection with~th¢ hearing such as the
right to present eVidence in defense of the allegations in the
Accusation and the right to cross-examine witnésses.

4, This Stipulation is based on the factual
allegations contained in the Accusation. In the interests of
expedience and'economy, Respondents choose not to contest these
allegations, but to remain silent and understand that, as a
result thereof, these factual allegations, without being
admitted or denied, will serve as a prima facia basis for the
disciplinary action stipulated to herein. The Real Estate
/11 |
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Commissioner shall not be required to provide further evidence
to prove said factual allegations.

5. It is understood by the parties that the Real
Estate Commissioner may adopt the Stipulation and Agreement as
her Decision in this maﬁter, thereby imposing the penalty and
sanctions on Respondents’ real estate licenses and license
rights as set forth in the below "Order". In the eventlthat the
Commissioner in her discretion does not adopt the Stipulation
and Agreement, it shall be void and of no effect,. and
Respondents shall retain the right to a hearing and'proceeding
on the Accusation under all the provisions of the APA and shall
not be bound by any admission or waiver made herein. -
‘ 6. The Order or any subsequent Order of the ﬁeal
Estate Commissioner made pursuant to this S;ipulation and
Agreement shall not constitute an estoppel, merger or bar to any
further administrative or civil proceedings by ﬁhe Depértﬁent of
Real Estate with respect to any matters which were not

specifically alleged to be causes for accusation in this

proceeding.

7. Respondents understand that by:agreeing to this
Stipulatibn and Agreement in Settlement, Respondents agree to
pay, pursuant to Section 10148 of the Business aﬁd Professions
Code, the cost of the audit which led to this disciplinary
action. The amount of said costs is $3,822.02.

8. Respondents have received, read, and undérstand
the "Notice Concerning Costs of Subsequent Audit.". Respondents

further understand that by agreeing to this Stipulation and

H-2550 8D - - | PENNY REALTY, INC.,
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Agreemeﬁt in Settlement, the findings set forth bglow in the
DETERMINATION OF ISSUES beéome_final,‘and that the Commissioner
may charge Respondents for the costs of any subsequent audit
conducted pursuant to Section 10148 of the Business and
Professions Code to determine if the violations have been
corrected. The maximum costs of said audit will not exceed
$3,822.02.

D EN) E

By reason of the foregoing stipulationsg, admissions
and waivers, and solely for the purpose of settlement of the
pending Accusation without a hearing, it is stipulated and
agreed that the following determination of issues shall be made:

_ :

The conduct of Respondent PENNY, as described in the
Accusation, constitutes cause for the suspension or revocation
of the real estate license and license rights of Respondent
PENNY under the provisions of Sections 10176(&) and lOl?Gé&; of
the Business and Professions Code and Section 10177(d) of the
Business and Prdfessions dee in conjunction with Section égiii
of the Business and Professions Codé and Sections 2832.1,‘3233,

2831, 2831.1, 2752, and 2826 of Title 10, California Code of

Regulations.
II
The conduct of Respondent FLAHERTY, as described in
the Aécusation, constitutes cause for suspension or revccatién
of the real estate license and licensé rights of Respondent

FLAHERTY under the Provisions of Sections 10176(e), 10176(a),

H-2550 SD ‘ PENNY REALTY, INC.,
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and 10176&21 of the Business and Professions Code and Section
10177(d) of the Business and Professions Code in conjunction
with Section 10145 of the Business and Professions Code and

Sections 2832.1, 2834, 2835, 2831, 2831.1, 2752, and 2826 of

Title 10, California code of Regulations.

ORDER
I

A. _All licenses and licensing rights of Respondent

[~

PENNY REALTY, INC. under the Real Estate Law are suspended for a
[ e - > £ —, ¢ >

period of sixty (60) days from the effective date of this

Decision; provided, however, that thirty (30) days of said .

suspension shall be stayed for one (1) year upon the following

terms and conditions:

1. Respondents PENNY and/or FLAHERTY petitions and

bays a monetary penalty pursuant to Section 10175.2 of the

Business and Professions Code at the rate of $200.00 for each

—y

day of the suspension for a total monetary penalty of $6,000.00.

2. Said payment shall be in the form of a cashier’s

F- r

—

check or certified check made payable to the Recovery Account of

the Real Estate Fund. Said check must be delivered to the

‘Department prior to the effective date of the Decision in this

matter.

3. No further cause fof‘disciplinary‘action against

—

the real estate license of Respondent PENNY occurs within one.
{1) year from the effective date of the Decision in this matter.
/77

/17
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4. ' If Respondents PENNY and/or FLAHERTY fail to pay

the monetary penalty in accordance with the terms and conditions
of the Decision, the Commissioner may, without a hearing, order
the iﬁﬁediate execution of all or any part of the stayed
suspension in which event Respondent PENNY shall not be entitled
to any repayment nor credit, prorated or otherwiée, for money
paid to the Department under the terms of this Decision. Should
no ordér vacating the stay be issued in.accordance‘with this
condition or any other condition of this Decision, theistay
imposed herein shall become permanent.

B. The remaining thirty (30) days of said suspension

[ e —_—

shall be stayed for one (1) year upon the following terms and

gonditions:

=

1. Pursuant to Section 10148 of the agginess and

Professions Code, Respondents PENNY and/or FLAHERTY shall pay
the Commissioner‘’s reasonable cost for: a) the audit which led
to this disciplinary action and, b) a subsequent audit to
determine 1f Resﬁondents have correctéd the trust fund
violations found in pafagraph I of the Determination of Issues.
In calculating the amount of the Commissioner’s reasonable cost,
the Commissioner may use the estimated average Eourly salary for
all persons performing audits of real estate brokers, and shall
include an allocation for travel costs, including mileage, time
to and from the auditor’s place of work aﬂd’per diem.

2. Respondents PENNY and/or FLAHERTY shall, prior to

|the effective date of this Decision, and as a condition

precedent to the stay of thirty (30) days of said suspension;

H-2550 SD : ' PENNY REALTY, INC.,
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pay $3,822.02 to the Department’s general fund, for the audit

which led to this disciplinary action and $3,822.02 to the

Department’s general fund for the follow-up chargeable audit.

——e

_a) Respondent shall be entitled to a refund in full

of said $3,822.02 if the follow-up chargeable
audit is not performed within two years from the'
effective date of the Decision herein. If the
actual charge for the follow-up chargeable audit
is less than $3,822.02, Respondent PENNY and/or
FLAHERTY shall be entitled to a refund of the
difference between the actual charge and
$3,822.02. |

3. If Respondents PENNY and/or FLAHERTY pay the

=

Commissioner’s reasorable costs for both audits and if no
further cause for disciplinary action against the real estate
license of Respondent PENNY, as finally_determined after hearing
or stipulation, occurs within one (1) year'from the effective
date of this Decision, and should no oxrder vacating the stay be
issued in accordance with any other condition of this Decision,
the stay imposed herein shall become permanent.

4. Respondent PENNY and/or FLAHERTY, prior to the

| ——

p 3

effective date of this Decision, shall provide evidence

—-

satisfactory to the Commissioner that Respondent PENNY and/or

—_—

FLAHERTY have notified the owners of properties managed by

Respondents that Respondents own A+ Cleaning and the amounts of

any "mark-ups" charged to said owners by A+ Cleaning as a

condition precedent to the stayf If Respondent PENNY and/or

H-2550 SD . PENNY REALTY, INC.,
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FLAHERTY prior to the effective date of the Decision, provides
said evidence satisfactory to the Commissioner and should no
order vacating the stay be issued in accordance with any other
condition of this Decision the stay shall become permanent.

5. Respondent PENNY and/or FLAHERTY, prior.to the

[~

effective date of this Decision, shall provide evidence

=

satisfactory to the Commissioner that the trust fund shortage

alleged in the Accusation has been cured, as a condition
e =S — :

precedent to the stay. If Respondent,PENNY'and/or FLAHERTY
prior to the effectiwve date of the Decision, provides said
evidence satisfactory to the Commissioner and should no order
vacating the stay be issued in accordance with any other
condition of this Decision the stay shall become permanent.

6. Respondent PENNY shall obey all lawstﬁrnles and

regulations governing the rights, duties and responsibilities of
a real estate licensee in the state of California; and that no
final subsequent determination be made, after hearing or upon
stipulation, that cause for disciplinary action occurred within
Ione (1) year of the effective date of this Decision. Should
such a determination be made, the Commissioner may, in her
discretion, vacate and set aside the stay order and reimpose all
or a portion of the stayed suspension. Should no such order
vacating the stay be issued in accordance with this condition or
any other condition of this Decision, the stay imposed‘herein
shall become permanent.

/17

/77
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II

B. All licenses and licensing rights of Respondent

GREGORY SHAWN FLAHERTY under the Real Estate Law are suspended

for a period of sixty (60) days from the effective date of this

Decision; provided, however, that thirty (30 days of said

suspension shall be stayéd for one (1) year upon the following

terms and conditions:

1. Respondents FLAHERTY and/or PENNY petitions and

pays a monetary penalty pursuant to Section 10175.2 of the

Business and Professions Code at the rate of $200.00 for each

day of the suspension for a total monetary penalty of $6,000.00.

2. .Said payment shall be in the form of a cashier’s

check or certified check made payable to the Recovery Account of
the Real Estate Fund. _Said.check must be delivered to the
Departmént prior to the effective date of the Decision in this
matter, | |

3. No further cause for disciplinary action against

the real estate license of Respondent FLAHERTY occurs within one
(1) year from the effective date of the Decision in this matter.

4. If Respondents FLAHERTY and/or PENNY fail to pay

the monetary penalty in accordance with the terms and conditions
of the Decision, the Commissioner may, without a hearing, order

the immediate execution of .all or any part of the stayed

'suspension in which event Respondent FLAHERTY shall not be

entitled to any repayment nor éredit, prorated or otherwise, for
money paid to the Department under the terms of this Decision.

Should no order vacating the stay be issued in accordance with

H-2550 SD | ' PENNY REALTY, INC.,
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this condition or any other condition of this Decision, the stay
imposed herein shall become permanent.

B, The remaining thirty (30) days of said suspension

shall be stayed for one (1} year upon.the following terms and

conditions:

1. Pursuant to Secﬁion 10148 of the Business and

Professionswcbde,'Respondents FLAHERTY and/or PENNY shall pay
the Commissioner'’s reasonable cost for: af the audit which led
to this disciplinary action and, b) a subsequént audit.to
determine if Respondents have corrected the trust fund

violations found in paragraph I and II of the Determination of

Issues. In calculating the amount of the Commissioner’s

reasonable cost, the Commissioner may use the estimated average
hourly salary for all persons performing audits of real estate
brokers, and shall include an allocation for travel costs,
including mileage, time to and from the auditor’'s place of work
and per diem. |

2. Respondents FLAHERTY and/or PENNY shall, prior to

the effective date of this Decision, and as a condition

precedent to the stay of thirty (30) days of said suspension,

pay $3,822.02 to the Department’'s general fund, for the audit

which led to this disciplinary action, and $3,822.02 to the

Department’s general fund for .the follow-up chargeable audit.

a)  Respondent shall be entitled to a refund in full

of said $3,822.02 if the follow-up chargeable
audit is not ‘performed within two years from the

effective date of the Decision herein. If the

H-2550 SD : PENNY REALTY, INC.,
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actual charge for the follow-up chargeable audit
ls less than $3,822.02, Respondent FLAHERTY
and/or PENNY shali be entitled to a refund of the
difference between the actual charge and
$3,822.02.

3? ‘If Respondents FLAHERTY and/or PENNY pay the

C&mmissioner's reasonable costs for both audits and if no
further.cause for disciplinéry action agaiﬁst the real estate
license of Respondent FLAHERTY, ag fiﬁally determined after
hearing or stipulation,_occurs within one (1) year from the
effective date of-this.Decision, and should no order vacating
the étay be issued in accordance with any other condition of
this Dec¢ision, the étay imposed herein shall become permanent.

4, Respondent FLAHERTY and/or PENNY, prior to the

effective date of this Decision, shall provide evidence

satisfactory to the Commissioner that Respondent FLAHERTY'and/or_

PENNY have notified the owners of properties managed by

Respondents that Respondénts own A+ Cleaning and the amounts of
any "mark-ups" charged to said 6wners by A+ Cleaning as a
condition precedént'to the stay. If Respondent FLAHERTY and/or
PENNY prior to the effective date of this Decision, provides
said evidence satisfactory to the Commissioner and shduld no
order vacating the stay be issued in accordance with any other
condition of this Decision the.staylshall become permanent.

5. Respondent FLAHERTY and/or PENNY, prior to the

effective date of this Decision, shall provide evidehce

satigfactory to the Commissioner that the trust fund shortage

H-2550 SD PENNY REALTY, INC.,
Page 11 ' GREGORY SHAWN FLAHERTY
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alleged in the Accusation has been . cured, as a condition
precedent to the stay. if Respondent FLAHERTY and/or PENNY
prior to the effective date of this Decision, provides said
evidence satisfactory to the Commissioner and should no order
vacating the stay be issued in accordance with any other
condition of this Decision the stay shall become permanent.

6. Respondent FLAHERTY shall obey all laws, rules

and regulations governing the rights, duties and
responsibilities of a real estate licensee in the State of
Caiifornia; and no final subsequent determination be made, after
hearing or upon stipulation, that céuse for disciplinary action
occurred within one (1) year of the effective date of this
Decision. Should such a deterﬁination be made, the Commissioner
may, in her discretion, vacate and set aside the stay order and
reimpose all or a portion of the stayed suspension. Shoulq no
such order vacating the stay be issued %n accordance with this
condition or any other condition of this Decision, the stay

imposed herein shall become permanent.

5// 5/2 o0& 4&;/ /éé;g '

¢ /DATED DAVID A. PETERS, Counsel
DEPARTMENT OF REAL ESTATE

/11
/11
/11
/11
/17
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I have read the Stipulation and Agreement, have

discussed it with my counsel, and its terms are understood by me
and are agreeable and acceptable to me. I understand that I am
wailving rights given to me by the California Administrative
Procedure Act ({including but not limited to Sections 11505,
11598, 11505, and 11513 of the Government Code), and I
Qillingly, intelligently, and voluntarily waive those rights,
including the right of requiring the Commissioner to prove the
allegations in the Second Amended Accusation at a hearing at
which I would have the right to cross-examine witnesses against

me and to present evidence in defense and mitigation of the

charges.
5/igl oo B, o LS
DATED PENNY REALTY, INC. d
Respondent

By: Gregory Shawn Flaherty

)is/o | /ﬁﬂﬁfr\ %%H

DATED GREGORY “SHAWN ' FLAHERTY
: Respondent

/17
/17
/17
11/
/17
/11
/11
/11
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I have reviewed the’Stipulation and .Agreement in

Settlement as to form and content and have advised my clients

accordingly
Ky / /6 / 20 | /ZQ/A 7
DATED , (STEVEN F. /SPIERER /

Attorney for Respondents

J//K/w

PATED ' gHARLES I. LIN
Attorney for Respondents

* 0k 0k

The foregoing Stipulation and Agreement for

—

Settlement is hereby adopted by the Real Estate Commissioner as

her Decision and Order and shall become effective at 12 o’clock

necon on July 11, 2000 S
IT IS SO ORDERED ( M 5 y 20 3
PAULA REDDISH ZINNEﬁANN
Real sta;;iggmmlss1oner
H-2550 SD PENNY REALTY, INC.,
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BEFORE THE DEPARTMENT OF REALESTAFE  WAR § 1 2000
STATE OF CALIFORNIA —

DEPA

ENT OF

In the Matter of the Accusation of ﬂ
- Case No. _ H-2550 8D

PENNY REALTY, INC. and : . . ,
GREGORY SHAWN FLAHERTY, OAHNo. L-2000030076

Respondent

FIRST AMENDED
NOTICE OF HEARING ON ACCUSATION

To the above named respondent:

You are hereby notified that a hearing will be held before the Department of Real Estate at __the

Qffice of Administrative Hearings, 1350 Front Street, Room 6022,

San Diego, CA 92101

on Tuesday, May 23, 2000 ,atthehourof __9:00 AM,
or as soon thereafter as the matter can be heard, upon the Accusation served upon you. If you object to the place of
hearing, you must notify the presiding administrative law judge of the Office of Administrative Hearings within ten
(10) days after this notice is served on you. Failure to notify the presiding administrative law judge within ten days
will deprive you of a change in the place of the hearing.

You may be present at the hearing. You have the right to be represented by an attorney at your own expense. You
are not entitled to the appointment of an attorney to represent you at public expense. You are entitled to represent
yourself without legal counsel. If you are not present in person nor represented by counsel at the hearing, the
Department may take disciplinary action against you based upon any express admission or other evidence including
affidavits, without.any notice to you.

You may present any relevant evidence and will be given full opportunity to cross-examine all witnesses
testifying against you. You are entitled to the issuance of subpenas to compel the attendance of witnesses and the
production of books, documents or other things by applying to the Department of Real Estate.

The hearing shall be conducted in the English language. If you want to offer the testimony of any witness who
does not proficiently speak the English language, you must provide your own interpreter and pay his or her costs. The
interpreter must be certified in accordance with Sections 11435.30 and 11435.55 of the Government Code.

DEPARTMENT OF REAL ESTATE .

Dated: __March 31, 2000 | By it 4 /i

DAVID A. PETERS Counsel

RE 501 (Rev. 8/97)
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STATE OF CALIFORNIA @wa

DEPA

In the Matter of the Accusation of
Case No. _H-2550 SD

PENNY REALTY, INC. and ' )
GREGORY SHAWN FLAHERTY, . OAHNo. _L-2000030076

Respondent

NOTICE OF HEARING ON ACCUSATION

To the above named respondent:

You are hereby notified that a hearing will be held before the Department of Real Estate at _the

Office of Administrative Hearings, 1350 Front Street, Room 6022,

San Diego, CA 92101

on Monday, May 8, 2000 ,atthe hourof _9:00 AM |
or as soon thereafter as the matter can be heard, upon the Accusation served upon you. If you object to the place of
hearing, you must notify the presiding administrative law judge of the Office of Administrative Hearings within ten
(10) days after this notice is served on you. Failure to notify the presiding administrative law judge within ten days
will deprive you of a change in the place of the hearing.

. Youmay be present at the hearing. You have the ri ghtto be represented by an attorney at your own expense, You
are not entitled to the appointment of an attorney to represent you at public expense. You are entitled to represent
yourself without legal counsel. If you are not present in person nor represented by counsel at the hearing, the
Department may take disciplinary action against you based upon any express admission or other evidence including
affidavits, without any notice to you.

You may present any relevant evidence and will be given full opportunity to cross-examine all witnesses
testifying against you. You are entitled to the issuance of subpenas to compel the attendance of witnesses and the
production of books, documents or other things by applying to the Department of Real Estate.

The hearing shall be conducted in the English language. If you want to offer the testimony of any witness who
does not proficiently speak the English language, you must provide your own interpreter and pay his or her costs. The
interpreter must be certified in accordance with Sections 11435.30 and 11435.55 of the Government Code.

DEPARTMENT OF REAL ESTATE

Dated: March 8, 2000 By %{ &,%

DAVID A. PETERS Counsel

RE 501 (Rev, 8/97)
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DAVID A. PETERS, Counsel (SBN 99528) - . ﬂ
Department of Real Estate _
P. O. Box 187000 | FEB 17 2000

Sacramento, CA 95818-7000

DEPARTMENT OF REAL ESTATE

Telephone: (916) 227-0789
-or- (916) 227-0781 (Direct)

BEFORE THE DEPARTMENT OF REAL ESTATE

STATE OF CALIFORNIA

L

In the Matter of the Accusation of No. H-2550 8D

PENNY REALTY, INC., ACCUSATION

GREGORY SHAWN FLAHERTY,

Respondent.

Nt st gt et N e e

The Complainant, J. Chris Graves, a Deputy Real Estate

Commigsioner of the State of California, for cause of Accuéation

‘against PENNY REALTY, INC. dba ReMax Coastal Properties

(hereinafter “Respondent PENNY”) and GREGORY SHAWN FLAHERTY
(hereinafter “Respondent FLAHERTY”), is informed and aileges as
follows:
I

The Complainant, J. Chris Graves, a Deputy Real Estate
Commissioner of the State of California, makes this Accusation
against Respondent PENNY and Resﬁondent FLAHERTY in his official
capacity.
11/
/17
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‘

IT
Respondent PENNY is presently licensed and/or has
license rights under the Real Estate Law, Part 1 of Division 4 of
the California Business and Professions Code (hereinafter
"Code”). At all times herein mentioned, Respondent PENNY was
licenszed as a real éstaté broker corporation by and through its
designated broker-officer Respondent FLAHERTY.
ITI
Respohdent FLAHERTY is presently licensed and/or has
license rights under the Code. At all times herein mentionea,
Respondent FLAHERTY was licensed aé'a real estate broker and
served as the designated broker-officér of Respondent PENNY.
| IV
Whenever reference is made in an allegation in this
Accusation to an act or omission of “Respondents”, such |
allegation shall be deemed to mean the act o£ omission of éach of

the Respondents named in the caption hereof, acting individually,

jointly, and severally.

v
At all times herein mentioned, Respbndents,engaged in

the business of, acted in the capacity of, advertised or assumed
to act as a real estate brokers in the State of California withinl
the meaning of Sectéon 10131(b)'of the Code, including the
operation and conduct of a real estate property management
business with the pubiic wherein, éh behalf of others and for
compensation or in expectation of compensation, Respondents

solicited prospective tenants for, negotiated rental agreements

-2 -
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funds in violation of Section 2832.1 of Title 10, California Code

. ! ’ . '

for, collected rents from and othefﬁise ménaged certain real
properties located in Or near San Diego, California.
VI
During thé coursge of the‘property management activitieg
described in Paragraph V_above, Respég&ents received and
disbursed funds held in trust on behalf'of_another or others.
VII |
Béginning on or before January 1, 1998 and continuing
through on or after april 30, 1999, in connection with the
properﬁy management acﬁivities described in Paragraph V above,

Respondents maintained the following trust fund account:

CTITLE & ACCOUNT NO. BANK
Penny Realty Inc Property Trust ITI Peninsula Bank
Account No. 560005701 San Diego, California

(hereinafter “Trust Account”)
VIII._

In connection with the coilection and disbursement of
said trust funds, Responden;s failed to deposit and maintain said
trust funds in the Trust Account in ‘such manner that as of
April 30, 1999, there was a shortage of $1,871.26 of trﬁstrfunds,
in violation of Section 10145 of the Code.

IX

Respondents failed to obtain the prior written consent
of their principals for the reduction of the aggregate balance of
trust funds in the Trust Account to an amount less than the

existing aggregate trust fund liability to the owners of said

of Regulations (hereinafter "Regulations”).
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Adisbursed funds held in trust on behalf of another or others.
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for, collected rénts from and otherwise managed certain real
properties located in or near ‘San Diego, California.
VI
During the course of the'property management activities|

described in Paragraph V above, Respondents received and

VIIr
Beginning on or bhefore January 1, 1998 and continuing
through on or after Abril 30, 1999, in connection with the
property managément activities described in Paragraph V abéve,

Respondents maintained the following trust fund account:

TITLE & ACCOUNT NO. ‘ BANK
Penny Realty Inc Property Trust IT Peninshla:Bank
Account No. 560005701 : ‘ San Diego, California

(hereinafter “Trust Account”)
VIII
In connection with the collection and disbursement of
said trust funds, Respondehts failed to deposit and maintain said
trust funds in the Trust Account in such manner that as of
April 0, 1999, there was a shortége of $1,871.26 of trust funds,
in violation of Section 10145 of the Code.
IX
Respondents failed to obtain the prior written consent
of their principals for the reduction of the aggregate balance of
trust funds in the Trust Account to an amount less than the
existing aggregéte trust fund liability to the owners of said
funds in violation of Section 2832.1 of Titlé 10, California Codﬁ

of Regulations (hereinafter “Regulations”).
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X

In connection with the Trust Acéount, Respondents
pérmitted withdrawals to be made from the Trust Account by
someone other than a salesperson licensed by Respondenﬁs and
authorized in writing by Respondents to withdraw said funds, or
an unlicensed employee covered by a fidelity bond‘indemnifying
Respondents against'loss in an amount sufficient to cover the
maximum amount of funds to which the employee had access at any
time in violation of Section 2834 of the Regulations.

XT

In connection with the receipt and disbursement of
trust funds as described in Paragraph VI above, Respondent
FLAHERTY commingled with his own money or property the'moﬁey or .
property of others which was received and held by Respondents in
violation of Section 10176{e) of the Code and Section 2835 of the
Regulations. |

~XIT

In connection with the receipt and disbursemeént of
trust funds as described in Paragraph VI above, Respondents
failed to maintain adequaté columﬁar records of all trust funds
received and disbursed in_the manner required by Section 2831 of
the Regulations.

XIIT

In connecEioﬁ with the receipt and disbursement of
trust funds described in Paragraph VI above, Respondents failed
to adequately maintain separate records for each beneficiary or

transaction, accounting therein for all said trust funds

-4 -
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received, deposited, and_disbursed in the manner required by
Section 2831.1 of the Regulations.
XIvV
Within the three-year period immediately preceding the
filing of this Accusation, Respondents failed to notify the Real
Estate Commissioner in writing thét real estate salespérson
Daniél Alvarez, Fabian Jose Gonzalez and Nancy Currie LaBuda were
employed by Respondent PENNY as required by Section 10161.8 of
the Code and Section 2752 of the Regulations.
XV
Within the three-year period immediately preceding the
filing of this Accusation, Respondents failed to notify the Réal
Estate Commissioner in writing that rea; estate salespersons
Susan Marie O’Connell and Susan J. Wilson were terminated-from
the employ of Respondent PENNY as required by Section 10161.8 of
the Code and Section 2752 of the Regulations.
XVI
Within the three-year period immediately preceding the
filing of this Accusation, Respondents failed ﬁo'have written
brokerfsalesperson agreements with Respondent PENNY's employées
Jean Dickenson} Nancy Currie LaBuda and Edwin Michael Nakamura as
required by Section 2826 of the.Reéulations.
XVIT
Within the three-year period immediately preceding the
filing of thisg Accusation, Respondent PENNY was the ownér of a
company called A+ Cleaning, a cleaning company. Respondents

during said period, pursuant to management contracts with various
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principals, ordered work-done on properties owned by these
principals and paid on behalf of these principals bills for
cleaning done by A+ Cleaning or by subcontractors of A+ Cleaning.
Respondents failed to inform the various principals that
Respondent PENNY was also the owner of A+ Cleaning, a material
fact which Reépondents knew or should have known, but was unknown
to-said principals.

XVIII

Within the three-year period iﬁmediately preceding the
filing of this Accusation, Respondents permitted and/or caused
the disbursement of trust funds to A+ Cleaning (a company owned
by Respondent PENNY) on the representation that these amounts
were neéded to pay for cleaning, which payments exceeded the
actual costs of these éervices by Respdndents. Respondents did
not cause the disclosure of these “mark-ups” to the beneficiaries
of said trust funds, did not obtain their consent to these “mark-
ups” and pocketed the difference between the amounts paid and the
actual costs of the services;

XIX .

The acts and/or omissions of Respondents describe&
above, are grounds for the suspension of‘revocatioh of
Respondents’ licenses under the following.Sections of the Code
and Regulations:

(1) As to Paragraph VIII, under Section 10177(d) of
the Code in conjunction with Section 10145 of the Code;

{2) As to Paragraph IX, under Section 10177(d) of the

Code in conjunction with 2832.1 of the Regulations;

_6_
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(3) As to Paragraph X, under Séction 10177 (4) of.thé
Code in conjunction with Section 2834 of the Regulations;

(4) As to Paragraph XI, under Séction 10176fe) of the
Code and Section 10177(d)‘o£"the Code in conjunction with Section
2835 of 'the Regulations, as to Respondent FLAHERTY;

(5) As to Paragraph XII, under Section 10177(d) of thd
Cdde in conjunction with'Section 2831 of the-ReQulations;

{6} As to Paragraph XIII, under Section 10177(d) of
the Code in conjunction with Section 2831.1 of the Regulations;

(7} As to Paragraphs XIV and XV, under Section’ |
10177(d) of the Code in conjunction with Section 10161.8 of the
Code and Section 2752 of the Regulations;

(8) As to Paragrgph XVI, under Section 10177(d) of thel
Code in conjunction with Section 2826 of the Regulations; and

(9} As to Paragraphs XVII and XVIII, under Section
10176 (a) of the Code and Section 10176(i) of the Code and/or
Section 10177(j) of the Code. |

In the alternative the acts and/or omissions of
Respondent‘FLAHERTY, as described in Paragraphs VIII, IX, X, XII,
and XIIT above, constitute failure on the part of Respondent
FLAHERTY, as designated broker-officer of Respondent PENNY, to |
exercise reasonable supervision and control over the licensed
activities of Respondent PENNY required by Section 10159.2 of the
Code, and is cause for the suspension or revocation of Respondent
FLAHERTY's licenses and/or 1icense.rights-under Sectién 10177 (h)}
of the ¢ode.

/17
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WHEREFORE, Complainant prays that a hearing be
conducted on the allegations of this Accusation and that upon
proof thereof a decision be rendered imposing disciplinary action
against all licenses and license rights of Respondents, under the
Real Estate Law (Part 1 of Division 4 of the Business and
Professions Code) and for such other and further relief as may beg
proper under 6ther provisions of law.

J /|CHRIS GRAVES '
Deputy Real Estate Cpmmissioner

Dated at SgR‘Diego, California,

this (2 "'day of February, 2000.




